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United States: FinCEN proposes 
favorable, adverse changes to FBAR 
filing requirements 

March 23, 2016 

In brief 

The US Department of the Treasury’s Financial Crimes Enforcement Network (FinCEN) on March 1, 

2016 issued proposed rules to modify final regulations issued in February 2011 under the Bank Secrecy 

Act (BSA) regarding the reporting of foreign financial accounts. The proposed regulations are intended to 

strike a balance between the need to collect information consistent with the BSA’s intended purpose (i.e., 

combatting money laundering, terrorist financing, and other financial crimes) and the desire to reduce 

the compliance burden of individuals and entities.  

BSA requires US persons (individuals and entities) with a financial interest in or signature or other 

authority over foreign financial accounts with an aggregate value over $10,000 in any calendar year to 

file a foreign bank account report (FBAR) using FinCEN Form 114 by June 30 (the due date for calendar 

year 2016 and beyond is April 15) of the year following the calendar year in which the dollar threshold is 

met. US citizens and residents who have signature or other authority over employer-owned accounts 

have an FBAR filing obligation with respect to these accounts unless either the reporting threshold is not 

satisfied or an exception applies.   

The proposed regulations both reduce and expand requirements for US persons filing FBARs. The 

proposed rules would broaden the exemption for certain individuals who have signature or other 

authority over, but no financial interest in, foreign financial accounts as part of their employment 

responsibilities. The proposed regulations, however, would increase the information required to be 

reported by eliminating abbreviated filing when an individual or entity has a financial interest in, or 

signatory authority over, 25 or more foreign financial accounts. The proposed rules also would permit 

filers to request a six-month extension to file an FBAR.  

 

In detail 

Expanded signature 

authority exemption 

A US individual has signature 
authority over an account for 
FBAR purposes if the individual 
can control the disposition of 
the money or other property in 

the account through delivery of 
a document containing his or 
her signature (or together with 
one or more other persons’ 
signature) to the bank or other 
entity/individual maintaining 
the account. A US individual has 
‘other authority’ over an account 
if he or she can exercise 

comparable power over an 
account by communication with 
the bank or other 
entity/individual maintaining 
the account, either directly or 
through an agent, nominee, 
attorney, or in some other 
capacity, either orally or by 
some other means.   
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Observation: The use of a username 
and passcode to directly access a 
bank account and remove funds is a 
form of ‘other authority,’ whereas 
simple authorization to make a 
payment through a process that is 
solely within a company and that 
does not provide access to the bank's 
system does not constitute signature 
authority. 

FinCEN previously thought it useful to 
have employees report on the same 
accounts as their employers as a way 
to ensure that employers reported 
their interest in the accounts. 
However, the agency discovered 
during the 2014 filing season that 
employers often file FBARs on behalf 
of their employees with signature 
authority because the employers 
maintain the account information. 
Thus, FinCEN now believes that such 
a check on nonfiling employers is of 
limited practical value.  

Accordingly, FinCEN proposes to 
eliminate the requirement of officers, 
employees, and agents (e.g., 
authorized service providers and their 
employees) of US entities to report 
their signature authority. Thus, no 
FBAR filing would be required by an 
officer, employee, or agent if the 
account otherwise must be reported. 
However, the exemption does not 
apply to foreign financial accounts 
that otherwise are not subject to 
reporting by a US person.   

Observation:  The signature 
authority filing requirement has been 
a contentious issue for many entities 
and their US officers and employees 
since the release of the 2011 final 
regulations. The signature authority 
exception in the final regulations was 
narrowly drawn, is confusing in 
application, and has resulted in many 
entities and their officers and 
employees not meeting the 
requirements. The issuance of serial 
notices by FinCEN to provide an 

extension of time to file FBARs for 
certain employees (beginning with 
FinCEN Notice 2011-1 and continuing 
annually through FinCEN Notice 
2015-1) provided a measure of relief 
for these persons, but the temporary 
nature of the notices did not provide 
the affected individuals or their 
employers with enough certainty to 
institute robust compliance 
programs. The proposed expansion of 
the signature authority filing 
exception would simplify the rules for 
the exception and provide the needed 
measure of certainty for US 
individuals and their employers.    

The proposed rules would require 
entities to maintain, and make 
available to FinCEN upon request, for 
five years information identifying all 
officers, employees, and agents with 
signature authority over, but no 
financial interest in, the entities’ 
foreign financial accounts. US parent 
entities filing consolidated FBARs on 
behalf of themselves and their 
controlled subsidiaries would be 
required to maintain information 
identifying all employees and 
subsidiaries’ employees with signature 
authority over such accounts. Where 
US parent entities and their controlled 
US subsidiaries file separate FBARs, 
each entity in the group would be 
responsible for maintaining 
information identifying all employees 
with signature authority over such 
accounts, regardless of whether the 
employees are that entity’s own 
employees or are employed by another 
entity within the same corporate 
structure. 

Observation:  The proposed 
regulations, as drafted, fail to 
provide a final resolution of the filing 
requirements for the years covered 
by the extensions. Currently, 
signature authority FBARs for 2011-
2016 for those US individuals covered 
by the extension notices will be due on 
April 15, 2017. FinCEN has not 

provided guidance as to whether the 
proposed changes to the signature 
authority requirement, once finalized, 
will cover those prior years 
retroactively or, alternatively, 
whether the filing requirement for 
those years will be permanently 
waived for individuals covered by the 
extension notices. The agency has 
requested comments regarding which 
years the proposed rules should 
cover. 

The proposed regulations would not 
extend to US persons where no entity 
within their employer’s corporate or 
other business structure has an 
obligation to report its financial 
interest in such accounts. For 
example, a US person employed by a 
non-US entity that has no reporting 
obligation of its own and is not a 
subsidiary of a US entity that is 
reporting the account would have an 
obligation to report signature 
authority over the non-US entities’ 
foreign financial accounts. 

Observation:  US persons are 
deemed to have a financial interest in 
foreign financial accounts owned by 
an entity in which they own more 
than 50% or have more than 50% of 
the vote. Organizations with foreign 
entities should ensure that all foreign 
financial accounts within their group 
are reported. The financial accounts 
held by foreign entities in the 
corporate structure may cause an 
employee to have an obligation to 
report signature authority if the 
entity that owns the account is not 
owned more than 50% by other US 
entities. 

More account information from 

filers with 25 or more foreign 

financial accounts 

Individuals and entities with a 
financial interest in, or signature 
authority over, 25 or more foreign 
financial accounts must report the 
number of accounts and identifying 
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information (name, address, taxpayer 
identification number, and, for 
individual filers, date of birth) of the 
account owner. However, these filers 
currently are not required to report 
detailed account information on any 
of these foreign financial accounts 
(i.e., account number, name and 
address of foreign financial institution 
holding account, maximum account 
value during calendar year, type of 
account). 

For 2013, this provision permitted 
approximately 10,800 FBARs 
(representing almost 5.4 million 
foreign financial accounts or 56% of 
the total number of foreign financial 
accounts reported in 2013) to file 
abbreviated FBARs, resulting in a 
significant gap in the detailed account 
information available to FinCEN. The 
agency believes that this information 
gap is hindering its ability to analyze 
comprehensive data in its effort to 
combat those seeking to launder 
money, finance terrorist attacks, or 
engage in other financial crimes.    

Accordingly, FinCEN proposes to 
remove the exemption from detailed 
account information reporting 
requirements for filers with a financial 
interest in, or signature authority 
over, 25 or more foreign financial 
accounts. The proposed rules would 
require all US persons with a financial 
interest in, or signature authority 
over, foreign financial accounts to 
report detailed account information 
on all foreign financial accounts 
regardless of the number of accounts 
required to be reported. .  

Observation: This proposed change 
requiring detailed account 
information will drastically increase 
the compliance burden on most 
multinational entities. The manner in 
which bank account information is 
recorded and used varies from entity 
to entity and, in many cases, is ad hoc 
and not centrally or systematically 
managed. In addition, the level of 
technology available for FBAR filing, 
in terms of software for batch filing 
on the BSA filing portal, lags behind 
that of other information reporting 
and is not well suited for preparing 
and filing large volumes of 
information. This increased 
compliance burden will be felt 
particularly hard by companies that 
file consolidated FBARs that include 
multiple US entities. Under the 
current exemption, combining the 
accounts of numerous US entities 
within a single ownership structure 
has allowed the filing entity to take 
advantage of the reduced 
information allowed for 25 or more 
accounts.  

Modified due dates 

The Surface Transportation and 
Veterans Health Care Choice 
Improvement Act changed the FBAR 
due date from June 30 to April 15 and 
provided for an extension to October 
15, effective for the 2017 filing season. 
The proposed rules would modify the 
FBAR due date to reflect the recent 
law change. The proposed regulations 
acknowledge the availability of an 
extension but do not provide details 
about how to request one. 

The takeaway 

The proposed regulations contain 
both positive and negative 
developments in their attempt to 
strike a balance between the collection 
of information and the compliance 
burden on entities and individuals. 
Changes to the signature authority 
filing rules would assist companies 
that were actively preparing and filing 
Forms 114 for their officers and 
employees in previous years or that 
were relying on the FinCEN extension 
notices to avoid filing such forms. In 
addition, employees who were left to 
file Forms 114 on their own now 
would be relieved of that burden in 
many cases. 

Let’s talk 

To discuss how these proposed 
changes may impact your FBAR filing 
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